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HR 1313

+ “Preserving Employee Wellness Program Act”
* Intreduced on March 2, 2017

* May be part of a ferthcoming, second wave ACA repeal and replace bill
package in the House

HR 1313

* Subjects ACA "participatory programs’ o maximum Incentive of 30% of total cost
of eoverage

* Wellness programs offered in comuncticon with 2 group health plan need to comply
wiith five-factor test under ACA.

© Wellness programs not offered in conjunction with group health plan must comply
with 30% of woml cost of coverage incentive Frmic

Mot subject to remmaning five fuouors, such as:
RAS
Rexionably designed

© Motbos
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HR 1313

* How does this transhta?

Extragedinary frecdom for employers o collect and wse employes and family member
health informaticon.

Weakons curront privacy P:nw:dw for v:mpbliw ard their familes

* Can incentdvize the collection of employes family medical history and the health
information of family members

Intentive amount can be higher for emphoyees enrolled in family coverage
Can conducr hesth risk assessments |noonnection with aopen enrolimenst

Employers can use healthigenetic information fior purposes of disease maragement or
wifering greater incentives to those with adverse health factors,

= Would soll be subject to A DA and GIMNA anp.discrimination rules,

ACA

+ ACA Mondiscrimination
Overseen by HHS. DOL and Treasury
Generally prohibies discrimination by group health plans based on “health factors”
* Carves out exception for weliness programs

Can wary bencfits {i:nchding :aﬂ:-:hnrinﬂ based on whether person meets
standards of 3 wellnest program.
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ACA

* To qualify for wellness program exception, must meet certain conditions:
Participatory programs must only be offered te “simiarly siwvated” individuals.
Mo limit on financial incentives.
¢ Benign dacrimination provitken

Health-cantingant pragrams mutt meest 5 factor tese

ACA

Participatory program examples:

* Fitnets center membership reimbursement

* Beward for participating in kealkth asseisment

© Waiver af health phn Ed:l-!“lil‘ﬂfﬂl‘ prEventive items or tervices
- Sdnul-cing Cessation program refmbursement

* Reward for attending health education seminar
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ACA

* Distinction between participatory and “health contingent” is whether reward is

HEALTH STATUS

ACA

* Two types of health-contingent programs:
Activity

H:}l seek verificaoon from pl“u;un that health facter makes it unm:mn:bl}l
difficial or medeslly insdvisable o saaly nethvity.

Owstcomes-based
* May not seek verdfication

Both must meet § foctor test.
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BM| CATEGORIES:
Below 18.5=underweight

WELCOA"



Health Promotion Program Legal Updates
(March 15, 2017)

Barbara J. Zabawa, JD, MPH

ACA

* Five factors:
Qualify for the reward at least oncelyear.

Tatal reward may not oxceed 30% [Sl}'!ﬁ. for tobacco provention pregrams) of
rotal case of coverage.

Reasonable design to promote health or prevent discase.

ACA

* Five factors (cont.)
Full rewvard muast be avallable to all similarty situsted individuala
Mt provide reasonable altcrmatve standerd {or waiver of standard)

5. Disclowrs of reasonable altarnative standard (or waiver) in plan materiak
describing the wellness program perms,
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CASE SCENARIO #1

* The WeCARE plan wants its partcipants to complece a healdh/family medical
higtary questionmaire and measure the participants’ vitals, including cholesteral,
blocd pressure, and BMI, The plan notifles pardcipants that they will be
responsible for paying 100% of the plan pramium if they do not complete the
guestionnaire and screen. |s this permissible under the ACAT

ANSWER TO CASE SCENARIO #1

* Pargcipatory. Mo limit on reward under current law. Mot the case under HR
1313.
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CASE SCENARIO #2

+ Same facts as Scenarie #1, buc YWeCARE also requires those who'do not meet
a certain BMI standard to pay 100% of the premium unless they enrell in a
waight management or exercise class that meets every day from 4 to & pm,
Manday thraugh Fricy. |s chis pragram ACA compliant!

ANSWER TO CASE SCENARIO #2

* Health contingent, 5o need to meet 5 factor test. Time commitment probably
not reasonable so probably does not meet the 5 facter test.
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CASE SCENARIO #3

+ Same facts as Scenario #1, excepet those whe do not mect a certain BMI
standard arc offered a 3400 credit coward their health insurance if they attend
the weight management or exardse class. [s this permissible under the ACAT

ANSWER TO CASE SCENARIO #3

+ Still subject to the 5 factor test because it is a health contingent program, but
ACA allows a plan to establish more favorable rules for premium rates
(inchuding rewards for adherence to certain wellness programs) for individuals
with an adverse health factor than for individuals withour the adverse health
Bctor,
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CASE SCENARIO #4

+ Meme, Inc., employer whe offers the WieCARE plan to employees, decides to
offer free noon-time Insanity workout clxsses to all employees. Employecs
who attend 80% of the aight-week session raceive a $50 gift card to IHOR
Are there ary ACA issuss with this pregram!?

ANSWER TO SCENARIO #4

* Moo ACA docs not apply because the program is outside the group health
plan and instead offered to all employees. But, under the proposed bill, HR
1313, such program would ba subject to 3 30% total cost of coveraga incentive
lirit, which is likely met in this case.
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QUESTIONS?

* Fer more infermation, contact:

Barbara . Zabawa, |D, MPH

The Center for Health and Wellness Law, LLC
Phone: 608-579-1267

Email: bzabawa@wellnesslaw.com I l rr
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